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Preface

requently when women’s issues are discussed, researched, and/or analyzed, they do

not always take into account additional and separate issues that may be faced by

women of color. When it was learned that then-ABA president Hilarie Bass would
have as one of her primary initiatives a study and research based on the long-term careers
of women in law, it occurred to us that the experiences of women of color could be differ-
ent. After all, we could within minutes identify approximately 90 percent of the women
of color practicing in firms more than 30 years. This is not a good thing.

Women face numerous challenges in the practice of law, and they do not necessarily
lessen based on longevity. We were not only pleased to learn about the study but also that
Roberta (Bobbi) Liebenberg and Stephanie Scharf would lead President Bass’s initiative.
We know there are additional challenges experienced by women of color because the layer
of race compounds gender bias. It was important to capture data on all women and to
simultaneously distinguish them.

It was the intent to conduct a study similar to the primary study, but finding women
of color to participate who had been practicing law more than 20 years, particularly in
person, was analogous to finding women of color who are equity partners in law firms.
The paucity of women of color from whom we could draw for this parallel study was
palpable. In the end, we were able to have 35 women of color participate in person and
68 participate via an online survey.

As imagined, there were shared experiences of all women and additional challenges
for women of color. While this was not necessarily surprising, we were disappointed
to learn what we believed is true. The key question is, how do we channel that disap-
pointment to effectuate a different result than one that has been constant for more than
20 years?

It is said that research based on hard data cannot be denied. When there are not
enough women of color to collect data that is statistically significant, it leaves the door
open for doubting and excuses. There is one statistic, however, that has not changed over
the course of the past 20 years: women of color represent approximately 2 percent of all
equity partners at large law firms. That 2020 statistic combined with anecdotal informa-
tion collected in the study is cause for sufficient alarm as is the mere fact that there were
not enough women of color to conduct a fulsome analysis.

In looking at the data we found that while there are few women of color in the ranks
of equity partner, those who stay are not necessarily staying because of job fulfillment.
Many stay for reasons that relate to their culture and financial obligations. The study
results are also disturbing because many women of color want to leave the profession
because they see the disparity between themselves and their white counterparts but do
not see viable alternatives to their current situation. Those who do enjoy the work in their
current environment and being a lawyer nevertheless view the playing field as not equal.



Change is necessary and there is an urgency of now. As this research, led by Dr.
Destiny Peery informs us, there is no luxury of incremental steps. Notwithstanding the
bits of progress women have made overall, biases continue to exist, and women of color
are more inclined to be subjected to both implicit and explicit bias. Firm culture must
change to effectuate the change required.

As the study outlines the problems, it also discusses solutions. First and foremost,
there must be an acknowledgment that a problem exists. Firms must look at their internal
structures and historical data because to effectuate change there must be an understand-
ing, eyes wide open of barriers that have been created for women of color. It is incumbent
on those leading the firms to lead this effort and apply standards for accountability.
Women of color should not only be treated as numbers to temporarily enhance firm wide
statistics, but also credited for the value they add to the firm and practice of law.

We ask that this study not be read and then put on a shelf to be picked up five years
from now and “surprisingly” discover nothing has changed. This study provides some
answers to the questions about the state of women of color in the profession and if used
to its fullest extent will assist in the change that is urgently needed now.

Paulette Brown Eileen Letts
Past President, Past Commissioner
American Bar Association Commission on
Senior Partner Women in the Profession
Chief Diversity Officer Partner
Locke Lord LLP Zuber Lawler & Del Duca LLP



Foreword on Behalf of the
American Bar Association

tiative on Achieving Long-Term Careers for Women in Law, and as Co-Chairs of

the Initiative, we are delighted to introduce the second national study conducted
by the Initiative: Left Out and Left Behind: The Hurdles, Hassles, and Heartaches of
Achieving Long-Term Legal Careers for Women of Color.

There has been far too little progress in addressing the everyday work experiences
and challenges faced by women lawyers of color due to the unique double bind of gender
and race. In 2006 and 2012, the ABA Commission on Women in the Profession published
seminal studies, Visible Invisibility: Women of Color in Law Firms and in Fortune 500
LegalDepartments.

Despite the fact that women of color now comprise almost 15% of all associates, the
percentage of women of color partners has remained stuck below 4%. Equally sobering is
that women of color have the highest rate of attrition from law firms as they continue to
face firm cultures where their efforts and contributions are neither sufficiently recognized
nor rewarded.

Left Out and Left Behind fills a critical gap, offering empirical data and thoughtful
discussion about what it means to be a woman lawyer of color -- the general experience
of practicing law; how work, family, and personal dynamics influence career trajectories;
the barriers that women of color confront not simply on an occasional basis but through-
out their careers, even after achieving a level of success; and the factors that either drive
women of color out of the profession or encourage them to stay. This study is a must-read
given the large number of senior women of color participants whose experiences are so
candidly reflected in this report.

We are fortunate that Left Out and Left Behind was designed, implemented and
analyzed by a unusually talented team. Destiny Peery, an accomplished social scientist
specializing in diversity and the legal profession, created the research strategy and research
design, implemented a series of focus group sessions across the country, conducted fol-
low-up interviews, organized the data for quantitative and qualitative analysis, and drafted
the final report. Paulette Brown and Eileen Letts, well known for their advocacy for diver-
sity in the profession, were essential advisors in developing the goals and strategy of Left
Out and Left Bebind, worked through their national networks so that a large number of
senior women lawyers of color participated in the study, reviewed drafts, and added their
ideas and experiences to greatly enhance the depth and scope of the final report. Their
contributions were invaluable.

We encourage all members of the profession to read this special report to under-
stand how women lawyers of color experience the everyday practice of law. We ask that

e s 2017-2018 President of the American Bar Association who founded the ABA Ini-



you reflect with open minds about how best to move forward with better workplace
policies and practices, which will encourage more effective sponsorship and mentoring,
more equitable promotion and compensation decisions, and greater access to business
development opportunities for women attorneys of color. This is not only the right thing
to do, it is a business imperative. It is also the best way to ensure that the legal profession
will have both the depth and breadth of well trained and talented diverse lawyers to serve
the very large number and range of clients that need legal services, and enable all lawyers
to thrive without regard to color or gender.

Hilarie Bass
Former President
American Bar Association,
2017-2018

Roberta D. Liebenberg and Stephanie Scharf
Co-Chairs, 2017-2020,
Initiative on Achieving Long-Term Careers
for Women in Law
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Introduction

“Law firms in recent years have appropriately expanded
the scope of their diversity efforts from recruiting to also
focus on retention and advancement of lawyers of color and
women. On the surface, it seems like we are headed in the
right direction—that is, until we take a closer look at one
particular group of lawyers located at the intersection of race
and gender: women of color.”

—Paulette Brown and Arin Reeves in Visible Invisibility:
Women of Color in Law Firms (2006)!

About 14 years ago, the American Bar Association’s (ABA) Commission on Women in the
Profession (the Commission) published a landmark study on the experiences of women of
color in law firms,? and the study’s authors reflected on the movement by law firms and
the legal profession to improve conditions for women that had largely missed women of
color. While we have continued to see increased efforts by law firms and the legal profes-
sion at large to address the continued challenges faced by women and diverse attorneys
since 2006, relatively little has changed in terms of either the representation or the lived
experiences of women and diverse attorneys in the profession. Bar associations and schol-
ars have systematically collected data on the representation and status of women and
people of color in the legal profession for over a decade,’ and the data are clear; women
and people of color continue to be underrepresented in the legal profession, particularly
in the most senior roles.* And the narratives about their experiences highlight persistent
barriers to advancement. Further, the pattern of attrition as women advance through their
careers in law has been a topic of discussion of increasing interest,® as the profession asks
why women continue to leave the profession,® particularly law firms. But the increased
interest in the career trajectories of women and their decisions to leave the profession has
not given sufficient attention to the ways in which the experiences of women of color may
differ from the experiences reported for women in general, which have largely reflected
the experiences of white women.

The ABA’s Visible Invisibility study, which is still cited as the foundational study in
discussions about women of color in the legal profession, represents one of relatively few
studies specifically aimed at capturing and addressing the experiences of women of color
in law. This study documented that women of color tend to fare worse than white men
and women as well as men of color in law firms.” As noted in that study, the data we most
consistently see reported simply give us the numbers showing the absence of and higher
attrition for women of color, but those numbers alone do not reveal the more nuanced
story of why women of color make the career decisions they do. The present study set out

vii



to capture the stories that are often missing from the discussion about women’s experi-
ences in law. Specifically, it was designed to give voice to the decisions and decision-mak-
ing processes that women of color in particular engage in as they navigate their careers,
including whether they consider leaving the profession and why they decide to stay or go.

What follows is an overview of existing research on women of color in the legal pro-
fession, as well as discussion of how this study fits into the ABA Commission’s Achieving
Long-Term Careers for Women initiative and what it contributes to the broader literature
on women of color in law. Then, the report turns to the present study and the recommen-
dations that flow from what the present data reflects about the experiences of women of
color in the legal profession today.

Research on Women of Color in Law

The published research on women of color in the legal profession begins with the ABA’s
Visible Invisibility: Women of Color in Law Firms, published in 2006.% This report con-
tinues to be cited as the primary source for information on women of color in law, and
it provides the foundation for and acknowledgement that women of color have unique
experiences previously uncaptured by research. As the study’s co-chairs discuss in their
introduction, many of the experiences reported were familiar anecdotes among women
of color, but the experiences captured by the study had been largely unrecognized by oth-
ers and hadn’t been systematically studied prior to this study.” And, as the title suggests,
women of color have long reported both standing out due to their race and gender, but
also being routinely rendered invisible, often literally unrepresented when it comes time
to talk about gender in the legal profession.™

The Visible Invisibility study reported that women of color felt they were missing
out on desirable assignments, being denied formal and informal networking opportuni-
ties, missing client development and client relationship opportunities, and being denied
promotion opportunities because of their race and/or gender. They also reported finding
it harder to meet billable hour requirements and build a book of business necessary for
advancement in law firms, which was due in part to their relative lack of access to the
very opportunities and relationships that would allow them to do so. Further, they felt
that they were often treated as tokens and trotted out to clients only when it would help
the firm look good but not necessarily in ways that helped them further their own careers.
The study also found that many women of color left law firms to pursue lucrative options
that had more flexibility to balance work and life demands and more predictable and less
subjective pathways for advancement.

A 2009 study on women of color in law firms by Catalyst,!' a nonprofit dedicated
to the advancement of women in the workplace, further established that women of color
have different experiences than men of color, white women, and white men, and those
experiences tend to be more negative. This study found that women of color are more
likely to report seriously considering leaving their law firms.!? Relatedly, women of color
were more likely to report that current law firm diversity efforts place too little emphasis
on the quality of the work environment or workplace culture (34 percent of women of
color versus about 16 percent of white men and women).!® These results highlight how
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the challenges of working in law firm environments and the lack of intervention on this
dimension by law firms lead women, and particularly women of color, to consider leaving
the law firm and/or the legal profession.

This study also found that women of color were more likely to be single than
white women lawyers (43 percent vs 32 percent)," and women of color reported having
different work-life needs and challenges than white women, which created difficulties for
the women because these different needs and challenges did not fit law firm expectations
about family obligations and life outside the law firm. For example, women of color were
more likely than white women and men to report having extended family responsibilities.
Black women in particular were more likely to report that participating in community
activities was a personal responsibility.’S Women of color were less likely than white
women to use a babysitter for childcare, and they were the least likely to cite a spouse/
partner as a resource for childcare compared to white women and men. They were also
less likely to employ service providers for domestic help compared to white women. ¢

Further, this study showed that women of color were less satisfied with how cli-
ent-service assignments were distributed and the access they had to working with high-pro-
file clients."” And even though women of color were more likely to report having a mentor,
they considered their mentors less effective and less likely to have influence at the firm'®
(the characteristics that often separate a mentor from a sponsor who actively advocates for
the person). Lawyers of color also reported that they were less satisfied with their access
to and support from informal networks and relationships inside the law firm, including
access to information about what is going on at the firm and opportunities to interact in
more informal and/or social ways with partners and supervising attorneys."” Women of
color also reported being left out of relationship-building at the firm, reporting that they
had the least access to senior attorneys and colleagues compared to white women and
men.?’ No more than 21 percent of surveyed attorneys of all races and genders believed
that supervising attorneys were being held accountable for developing and advancing
women and diverse attorneys, and no more than 19 percent believed that supervising
attorneys received any training on how to manage a diverse workforce.?! Taken together,
these conditions create barriers to advancement in the law firm because of the importance
of relationships in building a book of business and being assessed positively and supported
by superiors as one hopes to advance in the law firm.

More recently, a 2018 ABA report from the Commission on Women in the Pro-
fession?? discussed the impact of gender and racial biases, particularly implicit biases, on
women and women of color in the legal profession. The study found, for example, that 57
percent of women of color had been confused for custodial, administrative, or courtroom
staff as compared to 7 percent of white men, and they regularly confront assumptions
that they are unlikely to be the lawyer in the room.?* Further, women of color were the
most likely to report that they had to go “above and beyond” to get the same respect
and recognition as others and that they are held to a higher standard in the workplace.?*
And, consistent with past research, women of color were more likely to report that they
had less equal access to high-quality work assignments and fewer fair opportunities for
promotion.?®

In addition, a 2019 study on women in the workplace?® found that women of color
are more likely to seek advancement than white women (76 percent to 68 percent, respec-
tively), are more likely to aspire to attain promotions than men (83 percent of Asian



women and 80 percent of black women versus 75 percent of men), and are more likely to
want to be top executives than white women (51 percent of Asian women, 44 percent of
Latina women, and 38 percent of black women versus 39 percent of white women. Despite
evidence of greater ambition to reach senior-level and leadership roles, women of color are
significantly underrepresented as law firm equity partners and law firm leaders, making
up only about 3 percent of all equity partners (men and women) and only 12 percent of
female equity partners,?” highlighting that most of the small gains made by women in the
legal profession are being realized by white women.?®

Taken together, this past research establishes a baseline for women of color that has
remained largely unchanged over the course of more than 14 years of study. That baseline
is that women of color continue to feel invisible and unsupported in the legal profession,
particularly in law firms, and they find themselves regularly contemplating their exits.
Faced with a lack of access to a career-advancing resources and relationships, and often
facing a working environment that is indifferent, if not outright hostile, to their unique
perspectives and challenges, women of color have long felt as though they are left standing
on the outside looking in. This has been exacerbated in recent years in light of increased
efforts by the legal profession to enhance recruitment and retention of women and diverse
attorneys because the evidence suggests that the primary beneficiaries of these efforts thus
far have been white women, with little to no progress being made with respect to attorneys
of color, including women of color.



The Present Study

ABA Commission on Women in the
Profession: Achieving Long-Term Careers for
Women in Law?®

Initially a presidential Initiative of then-ABA President Hilarie Bass, the ABA Commission
on Women in the Profession has continued the work of investigating the issues and career
dynamics that experienced women lawyers have faced as they’ve advanced through their
careers. In particular, the Achieving Long-Term Careers for Women in Law initiative
has been focused on better understanding the reasons for the disproportionate attrition
of women, particularly midcareer and senior women, from the legal profession when they
should be at the prime of their careers. Thus, instead of focusing on just the numbers
of women at various career stages, this initiative was aimed at investigating the factors
behind the numbers.

As part of the Achieving Long-Term Careers for Women in Law initiative, four
research projects were completed: (1) a survey of large law firm managing partners and
practicing attorneys, (2) a representative survey on the career trajectories of women and
men who graduated law school 15+ years ago, which included questions about social and
personal factors that influenced their careers, (3) a national focus group study aimed at
capturing the personal, social, and professional factors affecting the careers of women
lawyers practicing for 15+ years, and (4) a national study on the personal, social, and pro-
fessional factors affecting the careers of women of color lawyers practicing for 15+ years.

One of these projects, the survey of managing partners and individual practicing
attorneys, was recently published by the ABA and ALM Intelligence in a report titled,
Walking Out the Door: The Facts, Figures, and Future of Experienced Women Lawyers
in Private Practice.>® This study shows, yet again, the persistence of many of the same bar-
riers that women have been reporting for more than a decade. The focus was on women
and men who had been practicing law for at least 15 years, a similar age cohort as the
present study, and it was aimed at understanding the obstacles that are faced by more
senior women attorneys, even after achieving successes like making partner, that cause
them to consider leaving the legal profession. As in past research, this study reaffirms the
problems faced by women in building business, getting access to the opportunities and
resources required for continued growth and advancement, particularly in law firms, and
their continued experiences with barriers such as bias. Further, the authors highlight, as
we do here, that despite advances in the policies and practices on the books of many legal
employers, there has been little change in the representation and experiences of women,
particularly at the more senior levels, and this is due to a failure to address the harder



although more important structural and cultural factors that continue to place barriers
in the paths of women and diverse attorneys.

Given the often low capture of women of color in studies not directly aimed at
studying their experiences, including in the other studies in the initiative, it was inten-
tional that the research plan included a study that focused on women of color exclusively,
an acknowledgement that this population of lawyers has been underrepresented in past
research on the representation and experiences of women in the legal profession. In addi-
tion, it was considered important to capture the voices of these women, to let them share
the nuances of their experiences rather than simply report their numbers in the ranks of
lawyers.

Methods

The research team, with the help of the study co-chairs and study’s advisory committee,
advertised the focus group and online survey versions of the study to national and regional
bar associations, law school alumni associations, and personal contacts. Participants were
recruited to participate in a study on self-identified women of color who had graduated
law school 15 or more years before to answer questions about their career trajectories and
how being women of color affected their legal careers. A total of 103 participants from
around the country participated by focus group or online survey.

Participants

Thirty-eight focus group participants participated in 11 focus groups conducted in Atlan-
ta,?! Chicago,?? Los Angeles,** and New York City.3* These cities were selected due to their
large legal markets, the variety of legal sectors represented, regional diversity, and their
larger populations of people of color. The focus group participants are, on average, 52
years old, graduated law school, on average, in 1992, and have an average of 22 years of
practice experience. These women are 22 percent Asian, 49 percent black, 14 percent His-
panic/Latinx, and 16 percent multiracial or multiethnic. About 65 percent of the women
in the focus group sample are married or partnered, 11 percent are divorced or widowed,
and 22 percent are never married or single. They have a median of one child, and 38 per-
cent have no children. About 77 percent reported they were practicing law in their current
positions, although some of the 23 percent who reported they were not practicing law
were still employed in law-related positions.

Sixty-five online survey participants answered the same set of questions posed to
the women participating in the focus groups. The online participants are, on average, 51
years old, graduated law school, on average, in 1994, and have an average of 21 years of
practice experience. These women are 11 percent Asian, 52 percent black, 20 percent His-
panic/Latinx, and 17 percent multiracial or multiethnic. About 68 percent of the women
in the online sample are married or partnered, 18 percent are divorced or separated, and
14 percent are never married or single. They have a median of one child, and about 23
percent have no children. About 73 percent reported they were currently practicing law,



although many of the 27 percent who reported they were not currently practicing law were
still employed in law-related positions.

Questions Asked

The questions asked of the participants were designed to elicit narratives about both
the experiences of women of color in law, as well as their decision-making processes
throughout their careers. We focused our questions on how women saw the arc of their
careers (e.g., What has your general experience practicing law been? What have been
the best/worst parts?), as well as the influence of specific variables (e.g., family, personal
characteristics) and influential figures (e.g., mentors, parents) on their career trajectories.
The women engaged the most with questions about their experiences relative to others
in the legal profession, particularly white men and women, the barriers they consistently
faced throughout their careers even after advancement and success, and whether they had
ever considered leaving the legal profession, why they had considered it, and why they
ultimately stayed. In both the focus group and online survey versions of the study, the
participants were given space to interpret the questions and respond in their own words.

Of special note, in the focus groups, the participating women seemed to engage
most and seemed to benefit most from sharing experiences with each other. The facilita-
tors observed that the women were able to comfort and commiserate with one another
in ways they reported they were not able to regularly in their workplaces where most of
them were one of few women of color. This highlights the importance of giving space
for underrepresented groups in law to find community with like others who can identify
with their lived experiences more closely.* And legal employers should realize the benefit
of giving an outlet for these individuals to voice their frustrations and concerns,** which
may provide support that enables women of color, for example, to stick it out longer in
an environment that is not yet completely hospitable to them. One of our participants
expressed it this way:

“As I bear others speak about how they realized what we were up
against, I wish I'd bad this conversation with all of you about 20 years
ago because I have been able to place in context my experiences and
have been validated by things that you have all said.”
—60-YEAR-OLD ASIAN WOMAN



Women of Color Continue to Experience
Barriers and Bias, Consistent with
EXxisting Research

Bias and Stereotyping

As established by past research, much of which is discussed and cited above, our partic-
ipants again consistently reported experiences with bias and stereotyping based on their
identities as women, people of color, and women of color. Nearly all of our participants
mentioned that they had experienced bias and stereotyping during the course of their legal
careers. In addition, our participants, like those who have participated in past research,
shared experiences like the following to highlight the role of bias and stereotyping in
their lives:

“Some of the barriers you can’t do [anything] about—Ilike the
(mis)perceptions people have in their own minds about your race or
your sex or your background. So you start by having to overcome those
negative assumptions, stereotypes, and presumptions. And then there’s
the “black tax” of having to demonstrate outsized achievements just to
get the same opportunities as everyone else. It’s not by accident that at
the firms at which I worked, every single black associate had at least
two vy League degrees. Majority associates? Not so much.”
—LATE 40S BLACK WOMAN

“The bias that 1 face as a woman of color has become the elephant
in the room. It means that I have to keep proving myself to clients,
peers, superiors, subordinates, even after each success. Sometimes
others assume that I am not a threat because they don’t see me as real
contender for business or leadership roles. I am not seen as a viable
team member until I prove that I am. Then, even once I get buy-in from
others, there are those who doubt my abilities or wait for me to fail. I
feel like I have to try harder than white [men]. I feel like people don’t
give me the same tools to succeed or excel. I have to make my own way
without these tools for success. 1 face adversity even when I try to be
normal. Being content is not an option for me.”
—EARLY 40S BLACK WOMAN



“I think judges expected me to be dumb and unprepared. They
compliment me as if [ am an exception. I have judges trying to correct
my English skills. I had a prosecutor infer [ was “illegal.” I saw this
happen to other women of color. One of the smartest women I know
stopped practicing in immigration court because of the way she was
undermined. The judges would only talk about her hair style and not
about the quality of her argument. 1 have beard judges complain about
women being “bitchy.” A judge in our jurisdiction denied a continuance
for a woman who had just bad a baby, and when she appeared with
baby in tow, he held ber in contempt. On numerous occasions male
colleagues have resubmitted something that 1 prepared in a case and
were granted while 1 was denied the exact same submission.”
—355-YEAR-OLD LATINX WOMAN

In line with forthcoming research from the ABA that highlights the ways that differ-
ences in the experiences of white women and women of color are often under-recognized,?”
it is important to note that in discussing the experiences of women of color, particularly
the ways that bias and stereotyping may manifest in their working lives, it is important to
also acknowledge that the experiences of women of color of different backgrounds are also
not a monolith. In other words, while women of color (including but not limited to Asian,
black, and Latinx women) may share some experiences compared to white women, they
also have experiences that are distinct from each other. Our participants included Asian,
black, Latinx, and multiracial women, and these distinctions between their experiences
based on their particular identities are captured in the below quotes:3*

“Many men still see minority women (especially Hispanic women) as
docile and assume we will follow their lead in order to keep our job.”
—60-YEAR-OLD HISPANIC/LATINX WOMAN

“[Asian women] are seen as quiet, docile, amiable, conflict averse. The
opposing lawyer trying to get his way is all the more outraged to find
that 1 do not conform to his preconceived (and wrong) beliefs.”
—50-YEAR-OLD ASIAN WOMAN

“I was not just a pushy woman but an aggressive black woman. If [
suggested a new path, [ was told I was being ‘argumentative’ even if the
suggestions were valid. If I stayed quiet, | wasn’t adding value. My hair

choices were scrutinized. I was called ‘articulate’ and ‘token.””
—39-YEAR-OLD BLACK WOMAN



“Of course my experiences differ from men’s experiences, but they
also differ from the experiences of white women, who, after all, can
still be analogized to daughters when those in positions of power are

looking for a basis on which to connect with someone. The black and
Latina women in the lives of privileged white men and women might be
nannies, housekeepers, doormen, or other household employees.
We certainly do not feel analogous to their children, and we most
assuredly do not feel like their equals.”
—MID-40S BLACK WOMAN

“The African American woman was being marginalized because
the men perceived her as being in their face and being too outspoken.
The Asian American woman couldn’t get noticed, couldn’t get a seat

at the table.”
—68-YEAR-OLD ASIAN WOMAN

“White women . . . are saying show up and be your true authentic self.
[But women of color| have to morph to what society wants from us,
whether it’s to make yourself bigger or to make yourself smaller. You've
got to fit the square peg into the round whole. White women now have
more of an opportunity to be vulnerable and be themselves and to do all
of that and to be respected for it. So [women of color| are still
bebhind the curve.”

—43-YEAR-OLD ASIAN WOMAN

Our participants reported being aware of the stereotypes that are associated with
their groups, and they acknowledged the tightrope they often have to walk to avoid con-
firming negative stereotypes that might adversely affect perceptions of their job perfor-
mance. They also reported trying to avoid creating backlash by deviating too strongly from
expectations of them as women and women of color. Social science research confirms this
tightrope and potential for backlash, highlighting that women face gendered stereotypes
that they are less competent, ambitious, and competitive than their male counterparts,
but in order to succeed professionally, they often need to be exactly those things.?* Unfor-
tunately, given the prescriptive nature of gender stereotypes that tell women (and men)
how they should be, women who are competent, ambitious, and competitive often face
backlash for violating stereotypes of women.*’ And these effects can be complicated by the
intersections of race and gender, such that women of color experience different versions
of this tightrope and backlash effect based on their specific identities and in ways that
often differ from each other and white women.*' This highlights, again, the importance
of considering the experiential nuances of women of different racial/ethnic backgrounds.
Our participants shared their experiences with this:



“I feel as if men are not counseled about their tone or dismissed when
they provide a contrary opinion. I feel as an attorney who is female,
I am doing my best not to offend others or be dismissive of different
points of view to avoid being perceived as difficult or shrill.”
—39-YEAR-OLD BLACK WOMAN

“I definitely feel that strong women have to be careful. It is definitely a
double-edged sword being a strong advocate for your clients, which can
alienate your opposing counsel.”

—59-YEAR-OLD LATINX WOMAN

“l was always considered ‘aggressive’ or ‘not a team player’ when [
performed just like my male colleagues.”
—39-YEAR-OLD BLACK WOMAN

“Men exhibiting confidence is applauded. Women exhibiting confidence
is viewed as cocky or bitchy.”
—56-YEAR-OLD BLACK WOMAN

Finally, our participants also expressed frustration at the lack of awareness of both
the existence and influence of bias and stereotyping affecting them as women and people
of color. Again, they discussed how men often fail to see the influence of gender, white
people often fail to see the influence of race, and people in general often fail to see how
being a women of color uniquely affects their experiences in ways that are distinct from
the impacts of gender and race on their own. This lack of institutional knowledge of the
effects of the bias and stereotyping they face means they often suffer the consequences of
these alone. This is complicated further by the often subtle, ambiguous ways that these
biases can manifest, such as microaggressions** and microinequities* that create some
uncertainty as to whether bias is operating or not.**



Our participants shared their experiences with these microaggressions and the con-
sequences of negotiating how to respond to them:

“As one small example, African Americans are often told, and
I have been told this literally thousands of times, “You’re so
articulate!’ or “You speak so well!” Why, thank you, that’s super
nice, but is anyone surprised when white people know how to string
together a sentence? It only ever seems to be a subject of pleasant
surprise when it comes to people of color being able to do so. Why?
Because the surprised person started with the assumption that we
don’t bave a solid grasp of the English language. Think what a
handicap that is for a practicing lawyer. It’s huge! And that’s just
one of many burdens we are obliged to carry. Every. Single. Day.”
—LATE-40S BLACK WOMAN

“I have to prove myself over and over again. I share office space
with a white male attorney. Even though my name is first on the
door, people presume that 1 am bis secretary. They have never
presumed that he is mine.”

—EARLY-40S BLACK WOMAN

“I just very recently finished briefing a motion where the other side,
white men, had the gall to complain that somehow the referee was
favoring my side, an all-female team by the way, led by me. I was able
to point out that the referee in the oral argument had interrupted me
22 times as compared to the man only four times. When be referred to
me, it was always [by my first name|, whereas to the male it was Mr.
So-and-So, consistently. So, it’s those little things. It seems little, but it’s
not. It indicates the kind of condescension and lack of respect that we,
that 1 feel that as a woman of color, I have to go up against all the time.”
—56-YEAR-OLD ASIAN WOMAN

“I can be waiting in front of the prosecutor when another male attorney
comes in and pushes his way past me. Even though the prosecutor knows
[ am next in line, he takes on the male attorney and the male attorney
refuses to acknowledge me and does not care. But when I speak up, I get
the ‘she’s a bitch’ look. Same happens with judges. Male attorney cases
get called up before mine even if I was there first. Worse yet, despite
having practiced for many years, I still get the ‘Are you the interpreters’
question because they see me speaking Spanish with my clients.”
—54-YEAR-OLD LATINX WOMAN



“Having to deal with assumptions of inferiority, intellectual or
otherwise, and constantly having to prove myself no matter how senior
or qualified or experienced I am is something my white male peers do
not have to do. It is psychologically exbhausting.”
—MID-40S BLACK WOMAN

“I think when you’re an outlier and sometimes it is hard to know whether
it’s because you’re a woman or because you’re a woman of color or a
person of color. Sometimes you just don’t know which one it is.”
—56-YEAR-OLD ASIAN WOMAN

“Men are seldom questioned when they convey information that the
other side may not want to hear, nor are they mistaken for being the
court reporter, the girlfriend of the defendant, the social worker, etc.”
—$§5-YEAR-OLD BLACK WOMAN

“I'm sure no man has been called ‘little boy’ in open court or
confused with the court reporter or legal assistant on a frequent
basis or told what to wear in court (i.e., no pant suits if you want to
appear lady-like).”

—42-YEAR-OLD LATINX WOMAN

We’ve all asked, ‘Is it me?’ Then, I have a conversation with [other
women of color] while it’s happening. Then I say, ‘Okay, I'm not crazy.
It’s not just me.””

—68-YEAR-OLD ASIAN WOMAN

Lack of Institutional Awareness and Support for
Women/WOC

Particularly when discussing the policies and practices of legal organizations, our sample
of women of color largely mirror the discussions captured in previous research, although
they do recognize that the efforts made by legal organizations to support women are often
realized disproportionately by white women. They see that more attention is being paid to
women’s issues by the legal profession, but they also experience women’s issues being framed
in a particular way that doesn’t necessarily address their challenges and concerns in the
same way and that is not merged with addressing diversity more broadly or race specifically.

But despite the increased attention to women and diversity, our participants con-
tinue to point out the persistent inequality in distributions of resource and opportunities
in the workplace. They called out the pervasive and resilient preferences for white men
in particular, which translates into white men continuing to monopolize access to prime



work assignments, to the best mentors and sponsors with access and influence, and to
insider information about the inner workings of the firm, often realized through social-
izing and relationship-building that continues to happen in male-dominated spaces, such
as the golf course. Our participants talked about the persistence of the “Old Boys’ Club”
and the ways that affinity biases and the choice to invest in people like oneself continues
to shut women, particularly women of color, out of full participation and access in the
legal workplace, leaving them looking in from the outside, lacking access to the resources
and opportunities needed to thrive and succeed at the highest levels.

Experiences with Other Women

In 2016, the ABA Commission on Women in the Profession set out to study the dialogue
(or lack thereof) between women lawyers of different racial and ethnic groups, particu-
larly with respect to the role that race and ethnicity play in their experiences as lawyers.*
The researchers held focus groups with a sample of 94 women (selected from a pool of
606 volunteers) that was 46 percent white women and 54 percent women of color from
across the legal profession. This study also confirms many of the same findings reported
in Visible Invisibility about 14 years ago, but it adds detail about how women of various
racial and ethnic groups feel about acknowledging and talking about race and its impact
on their experiences in the legal profession. Some of the insights highlighted in the report
include that women of color report that white women often prioritize a focus on wom-
en’s issues, which are often framed around and primarily benefit white women, to the
exclusion of addressing the distinct challenges of women of color. Further, women of
color report experiencing a dismissal of intersectional approaches to women’s issues that
would acknowledge that women of different racial and ethnic backgrounds have different
experiences, thereby further silencing women of color as the, albeit still small, advances
of women in law go disproportionately to white women.

The present study adds to the experiences of women of color and their interactions
with each other and white women by capturing that some women of color reported learn-
ing early in their careers that they shouldn’t assume they would automatically have allies
in other women. When asked about individuals who had an influence on their careers
(positively or negatively), our sample of women of color were most likely to name white
men or people of color as those formal and informal mentors, sponsors, and cheerleaders
who helped pull them up or push them along the paths of their careers. And some of these
same women offered anecdotes about their experiences with women senior to them, who
not only did not serve as positive influences on their careers, but who were perceived as
actively not supporting, if not actually working against, the success of our participants.
For example:

“Despite working on a team headed by a woman, there existed (in
my opinion) a bias towards the white women on the team who often
received better assignments, better mentorship, and greater visibility.”
—4I-YEAR-OLD BLACK WOMAN
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“We have had female clients [accept] the [same] information and advice
without much besitation from a male [attorney] [but engage in] constant
debate [when it is offered by| a female member of our team.”
—42-YEAR-OLD BLACK WOMAN

“While sexism was a common thread, my white female counterparts
didn’t bave to deal with the elements of race. Moreover, they also
benefitted from the racial hierarchy. They didn’t have a presumption
of being angry if they were focused on work and not chit-chatty. When
white women leave the profession I bear it is because of balance and
cultural issues. When people of color, especially black and Hispanic,
attorneys leave our firms I beard people have discussions about whether
they were qualified to begin with. More dishearteningly, I have watched
white women not address intersectionality or issues of race as part of
women’s initiatives and at times downplay them.”
—EARLY-40S BLACK WOMAN

“I feel white women have more choices. They seem to succeed more
than we do, but [women of color| are so few in number that it’s bhard to
tell. And when [white women] are in power, they often become similar

to their male counterparts—they don’t necessarily go out of their way to
promote other women and certainly not women of color.”
—$§5-YEAR-OLD BLACK WOMAN

What these findings highlight is the need to dig deeper into understanding the
ways that women of different backgrounds experience the legal profession. In addition,
as women slowly make their way into more leadership positions in the legal profession,
those women who have achieved access to decision-making roles need to examine what
role they may play, even if unintentionally, in replicating the status quo and gatekeeping
in ways that continue to leave women, and particularly women of color, out.
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Should I Stay or Should I Go?
Insights from Women of Color
Who Stay

this study set out to ask why women stay and leave the legal profession. While we

sought out women of color who had left the legal profession, we found women
of color participants who had largely decided to stay in the profession despite a large
majority of them reporting that they had considered, sometimes regularly, leaving the
profession. But data from existing research suggest that women and lawyers of color do
leave the profession in large numbers. Using numbers from the 2018 Vault/ MCCA Law
Firm Diversity Study,*® for every 100 associates, about 14 are women of color and 32 are
white women. Assuming the associate numbers as a baseline, when we consider nonequity
partners, for every 100, only about five are women of color and 25 are white women,
suggesting that about one-third of women of color associates make it to nonequity partner
but three-fourths of white women associates make it. Finally, at equity partner, for every
100 equity partners, only three are women of color and 17 are white women, suggesting
that about one-fourth of women of color associates make it to equity partner and one-half
of white women associates make it. These numbers correspond with the finding that 46
percent of white attorneys are partners, while only 26 percent of attorneys of color are.*’
Taken together, this means that women and women of color and attorneys of color are all
leaving law firms in significant numbers, even though we were not able to capture them
in our sample. While this dampens our ability to dig deeply into the reasons why women
of color leave the profession per se, we are uniquely positioned to talk about the reasons
why women of color consider leaving and why they ultimately decide to stay.

Q s part of the ABA’s Achieving Long-Term Careers for Women in Law Initiative,

Most Women of Color Consider Leaving the
Legal Profession

“I actually have a file folder that says all the reasons I need to leave, and
there are emails, and sometimes I print them up, and I put in there so
that whenever I do leave and I do that exit interview, I don’t forget, not
one thing that I could tell them as to why.”

—BLACK WOMAN
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It has been suggested that three factors that influence a woman’s decision to stay or leave a
legal job or the profession entirely include (1) Is the work intellectually challenging? (2) Are
her contributions valued? (3) Can she reasonably manage her personal and professional
responsibilities?*® Our data suggest that most women of color consider leaving the legal
profession, which is in line with previous research that has shown that women of color
are more likely to report seriously considering leaving their law firms.*’ In our sample, 70
percent of the women reported leaving or considering leaving the legal profession. In line
with the factors listed above, the women of color in our sample who reported leaving or
considering leaving explained that the motivation for such considerations came down to
feeling undervalued and/or facing barriers to advancement in their careers, particularly
as a result of being women and women of color, and that the norms and expectations of
the legal profession often interfered with their ability to manage their personal and pro-
fessional responsibilities.

As mentioned previously, our sample likely uniquely captures a group of women
of color who have contemplated leaving the profession but who have largely decided and
have been able to stay. The statistics on the representation of women of color across the
legal profession suggest that women of color do in fact leave (particularly law firms), both
voluntarily and involuntarily, in significant numbers, and this issue needs to be studied
more. On the other hand, our sample of midcareer women of color reflects the population
of women who have survived the various pressures to go. As a population of women of
color who have been practicing for 15+ years, they have survived the ups and downs of a
legal career to achieve partnership and senior levels in their legal organizations, and still
most of them report considering leaving and most of them continue to stay.

Why Do Women of Color Ultimately Stay in
the Legal Profession?

Even after explaining the many reasons why they considering leaving, the women of color
in our sample provided three basic reasons for the persistence in the legal profession: (1)
they enjoy the work (often despite the environment), (2) it makes financial sense, and
(often related to finances) (3) aspects of their personal and familiar lives may require or
encourage it.

Previous research has shown that women of color lawyers are more likely to be
single than white women lawyers*® and that women of color, particularly black women,
are more likely to be the breadwinners in their families than white women.’! In addition,
previous research has also shown that women of color report having different work-life
needs and challenges than white women, and these different needs and challenges do not
fit the conceptions that law firms expect. For example, women of color were more likely
than white women and men to report having extended family responsibilities, and black
women in particular were more likely to report participating in community activities as
a personal responsibility.’? Further, as mothers, women of color are less likely than white
women to use a babysitter for childcare and are the least likely to cite a spouse/partner
as a resource for childcare compared to other groups. They’re also less likely to employ
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service providers for domestic help than white women.* In total, this means that women
of color are more likely than white women and men to be directly involved in executing
the details of care for their families and their households.

Taken together, previous research has shown the financial and familiar pressures
on women of color, particularly black women, that often differ from those experienced
by white women in particular and that can contribute both to pressures to stay or leave
the legal profession. The assumptions and expectations of many legal environments fail to
recognize that different family structures, needs, and priorities create distinct challenges
for maintaining a personal and professional life that differ not only for men and women,
but also for women of different backgrounds.

Why Women of Color Stay: Love of the Law

The legal profession is clearly missing an opportunity when it fails women of color who
love being lawyers but who are driven out by lack of opportunity or difficult workplace
cultures. Many of the women of color we spoke to expressed that they have stuck with
the legal profession, in large part, because they enjoy the substantive work of being a
lawyer. As suggested above, being intellectually challenged by the work plays a significant
role in whether women will continue to engage with it.>* Our participants reported that
they enjoyed the problem-solving and helping nature of legal work, that they had always
wanted to be a lawyer, and that they enjoyed the prestige and status that accompanies
being a lawyer. When asked about their overall experience practicing law, a majority of the
women of color in our sample expressed at least some positivity in their overall experience,
and they expressed that in the following ways:

“I've generally had a good experience practicing law. I enjoy
continuously learning, growing, and being challenged.”
—49-YEAR-OLD BLACK/MULTIRACIAL WOMAN

“The practice law is educational and rewarding. . . . The best
part of practicing law is using the information to educate and
empower my community.”

—64-YEAR-OLD BLACK WOMAN

“For the most part I believe it’s been a good experience. I've enjoyed
the intellectual challenges the legal profession has provided for me and
helping people, some of whom would not have had access to the legal

system but for my assistance.”
—G6I-YEAR-OLD BLACK WOMAN
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“I enjoyed using my brain to solve complex problems for my clients.
I love the nuances and strategy involved with litigating cases and
conducting investigations. . . . I enjoy grappling with the gray areas to
provide the best legal advice to help my clients achieve their goals; it
feeds my inner nerd’s soul. I enjoyed the teamwork and the client service
piece—meeting and exceeding client expectations. I also enjoyed the
travel—going to different countries and experiencing different cultures.
I also like mentoring younger lawyers and seeing the evolution of the
practice of law through their younger eyes. Helping them to avoid some
of the missteps I made and helping/empowering them to reach even
higher heights and watching them succeed is very satisfying.”
—MID-40S BLACK WOMAN

“I bave immensely enjoyed the practice of law. It brings me so much
personal fulfillment when I meet certain milestones in my career. When
I hit these milestones, I have more passion to keep going and keep
advancing. 1 also like learning and mastering new challenges and the
practice of law allows me to do this at every stage of my career. I'm still
learning new skills today.”

—EARLY-40S BLACK WOMAN

“Nothing can actually stop me. I went home and cried angry and
indignant tears often. I love what I do, and 1 worked very hard to get
where I am. There is literally nothing they could have done short of
killing me that would have resulted in my quitting the law.”
—355-YEAR-OLD LATINX WOMAN

“I enjoy being a lawyer and helping people. It is such a big part of
my identity.”
—4T-YEAR-OLD LATINX WOMAN

“I LOVE the law. I, for the most part, LOVE what I do. And I wanted
to be a lawyer since I was seven years old.”
—63-YEAR-OLD BLACK WOMAN

“l would say that in terms of my experience with substantive law, it’s
been highly rewarding; it’s been intellectually challenging, stimulating. 1
felt like I worked in a lot of areas where we were breaking new frontiers,
so I felt like I practiced law substantively at a very high level.”
—68-YEAR-OLD ASIAN WOMAN
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Why Women of Color Stay: Financial Needs
and Desires

The need or desire to make a good, professional salary was cited often as an additional
reason beyond substantive interest in the law for pursuing a career in the legal profession.
It is increasingly the case that first-generation lawyers and lawyers of color carry more
student loan debt coming out of both their undergraduate and law degree programs than
their white peers.>’ This disparity will continue to put additional pressure on first-gener-
ation lawyers and lawyers of color in particular to pursue legal positions where earning
potential is higher, particularly Big Law jobs, although these higher-paying jobs may be
exactly the environments that are the least welcoming to these same lawyers.

In addition, while many studies suggest that white people may be more likely to
provide financial support to family members on average through, for example, financial
support of their young adult children, people of color who attain some financial security
have been shown to face the financial burden of giving and lending money to a broader
network of poorer relatives, which has been shown to harm the stability of their financial
position and is said to partially explain the race-wealth gap.>® Further, this same research
has shown that as income goes up for professionals of color, they give more to their family
networks than their similarly compensated white counterparts.’” This dynamic puts pres-
sure on people of color who attain the professional status to make middle- or upper-class
salaries to continue making those salaries in order to provide support to their families and
communities. This experience was shared by our participants.

“I was very serious about my career—it was a matter of life and death
for me. It meant getting out of poverty for my family.”
—LATE-508 LATINX WOMAN

“I wanted to quit many times on the way to partner but never thought
that was truly an option given my financial responsibilities.”
—MID-40S BLACK WOMAN

“I have considered leaving the profession, but I need the money.”
—$4-YEAR-OLD LATINX WOMAN

“I stayed in the legal profession because my survival was dependent
upon my earnings. I had to keep my legal job to financially support my
children and myself.”

—65-YEAR-OLD BLACK WOMAN

16



“I thought about it time to time, but I'm the sole breadwinner in my
family. I don’t really have that luxury. I suppose I could if I sold the
house and we moved to some place that had a very low cost of living
then I could probably swing it.”
—56-YEAR-OLD ASIAN WOMAN

“I have to pay bills. I'm a single mother of two children. . . . I was the
breadwinner of my past marriage, so I've got bills to pay. So I can’t
really leave.”

—ASIAN WOMAN

In addition, many of our participants discussed how the financial needs and desires
of a middle-class life, including education for children and other markers of middle-class
status, required that they maintain their legal professional careers and the corresponding
income in order to maintain their current quality of life. Given that the women in our
sample are often from families with no or few lawyers in the family, many of them expe-
rienced wanting to live a quality of life that was not available to them in the same way
during their own upbringing. Further, they enjoyed the perceived freedom that their legal
professional careers and salaries provided them to do things in their lives that they maybe
would not have been able to do otherwise, even if this same career path has constrained
them in other ways.

Why Women of Color Stay: Family and Community

In addition to financial needs and wants of lawyers of color, previous research has also
shown that people of color are more likely to provide assistance to family members,
including extended family; are more likely to have frequent contact with extended family;
and are more likely to support folks in their broader communities, including their reli-
gious congregations.*® Further, research has shown that women of color are more likely to
provide practical support to family, including help with transportation, household work,
and childcare, and the greatest differences appear when comparing the support provided
by black women compared to white women since men of both groups are more similar to
each other than they are to the women in their racial group.®’

As mentioned previously, women of color, particularly black women, are also more
likely than white women to be the primary breadwinners and caretakers for their families.
Historically, black women have always had the highest levels of labor market participa-
tion compared to others, particularly white women, and their participation has been less
affected by marriage, child-rearing, and other familial events that often lead women to
leave the labor force. This coupled with the enhanced support for their extended families
and communities means that the familial and social network structures of women of
color often look different and demand different things than they do of white women. Our
participants shared their experiences to this effect:

17



“Looking back, since I have been at the same law firm for 27 years, I
think I have limited my earning potential. I declined the partnership
track because I became pregnant with my son. As a single parent
with an elderly mother, I chose to stay at the firm because they were
family oriented.”

—59-YEAR-OLD LATINX WOMAN

“Support systems for women of color often come from familial support,
but often the family is pulling financially rather than pushing. Thereby,
forcing a ‘no option’ scenario [where the only choice is| to move forward
in doing the work, caring for family and friends with less support.”
—42-YEAR-OLD BLACK WOMAN

“I was the primary caregiver for my dad and shared caretaking for
Mom. It took time away from work and added major worry. There was
no support for this.”

—$§5-YEAR-OLD MULTIRACIAL WOMAN

“I had significant responsibilities to care for my mother . . . who passed
at a relatively young age.”
—MID-40S LATINX WOMAN

Further, past research has found shown that women of color are quite aware of the
ways that the cultural norms and expectations about negotiating family and work in the
legal profession is informed by models set by white parents and families. Thus, women
of color may find themselves pulled by family obligations, such as to extended families or
financial support to a wider array of family members, that are not recognized as family
matters that are allowed to interfere with or be balanced against work.*°

In addition to supporting their families and communities, our participants often
discussed the need to stick it out in their respective legal professional spaces in part
because they understood the significance of representing women of color in a space where
they are largely still absent. Research has shown the power of having gender- and race-
matched role models and mentors available in educational and professional settings, and it
is clear that younger people entering these spaces perform better and persist longer when
they can see themselves in the more senior ranks. Our participants both acknowledged
that they mostly did not have this when they were younger attorneys, and this reinforced
for them the importance of playing that role now that they had the ability to do so. This
pull to be available as role models and mentors, in representational and interactive ways,
was enough for some women to overcome their own personal struggles that seemed to be
pulling them away from the legal profession. For example:
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“At times, it feels like the weight of the world is on my shoulders. But 1
keep going because 1 know that this is a path that we are all paving for
the women of color who come after us. We are doing this for ourselves
and for our daughters (and sons).”
—EARLY-40S BLACK WOMAN

“You end up protecting a lot of people because you see stuff from a lot
of different [perspectives]. And people come up to me every day [and
say], ‘if you leave, if you leave, we’re out of here.” So I think about it like
[this is how] change has come in this society, there [are] a lot of people
[who] have had to sacrifice what they really wanted to do for themselves
for the greater good. It’s bigger than me. It’s about what I want to leave
my children, my grandchildren, so I stay in it.”
—45-YEAR-OLD BLACK/MULTIRACIAL WOMAN

“My negative experiences did not and will not affect my willingness
to continue to practice law but it does make me conscious of my
responsibility to belp younger attorneys to avoid and adapt to those
types of negative experiences.”

—63-YEAR-OLD BLACK WOMAN

“I also feel that we are responsible for trying to create a career and
legacy that we can be proud of. I don’t want to just show up at the
office. I want to make a difference in the community and to become the
best lawyer that I can be.”

—45-YEAR-OLD BLACK/MULTIRACIAL WOMAN

“I refuse to leave because my continued presence is beneficial for
younger generations. I also try to be the mentor that I wanted when I
started out. My daughter should NOT have to deal with the same crap

that I have.”
—42-YEAR-OLD LATINX WOMAN

“[I have this sense of| obligation to stay within the system to try and
change the system. . . . For me it was this sense that we need to bring
more women of color in particular into law. That’s why I stayed to
try and do that.”

—ASIAN WOMAN
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Recommendations

he results of the present study add to the literature on women of color in law that

began with Visible Invisibility in 2006, revealing that 14 years later, in most sub-

stantive ways, little has changed for women of color in the legal profession. They
continue to feel as though, by virtue of their race and gender, they are left standing on the
outside of even the small advances made by white women. Despite the authors of Visible
Invisibility calling out the need to pay attention to the unique challenges and barriers
faced by women of color more than a decade ago, the profession has largely continued to
ignore their plight.

The present study reveals just how much opportunity the legal profession is missing
when it fails to retain even more women like those in our sample, women who are com-
mitted to the law and who find that being a practicing lawyer, in many but not all ways,
helps them support their personal and familial lives financially and otherwise. This study
and previous research make clear that the legal profession continues to fail at retaining
women of color due to stubborn barriers to advancement that result both from the tradi-
tional requirements of success in legal practice, as well as an exclusive professional culture
that continues to reflect a narrow set of norms, assumptions, and expectations at odds
with an increasingly diverse world.

While many previous publications have offered recommendations to the legal pro-
fession on how to address the lack of significant progress for women and diverse attorneys,
we will reiterate a few below. But, more important, it is time for the legal profession to
move beyond diversity as representation and changing policies and practices on paper to
changing the culture and experience of the legal profession in ways that will better support
a diverse population of attorneys, particularly women of color.

Structural Change: Adopt Best Practices for
Reducing Biases in Decision-Making

Most of the focus on recommendations for addressing the attrition of women, women of
color, and diverse attorneys more broadly focuses on examining workplace practices for
inequities, including asking who gets access to which resources and opportunities and on
the basis of what criteria. In other words, interventions are increasingly focused, as they
should be, on examining the structure of decision-making processes and the distribution
of opportunities and resources and the outcomes they produce. This focus is motivated
by the realization that many practices, policies, and procedures, particularly of law firms,
are out of step with the evolution of best practices in the corporate world at large and that
many of these very practices, policies, and procedures are ripe for bias, if not built at one
point to be biased, particularly against underrepresented groups.
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There has been some early-stage discussion in the legal profession about revising the
policies, practices, and procedures that inform the various decisions that are consequential
for advancement and success in the legal profession. The ABA took on this topic directly
in their recent report You Can’t Change What You Can’t See,** which focused on the ways
that subtle, often implicit, biases creep into the workplace culture and decision-making
processes of legal organizations. The report focuses on relaying best practices, at this point
well-known in other professional spaces outside of law, in hopes of reducing the influence
of bias and nonsubstantive preferences on outcomes, such as increased monitoring of work
distributions, randomization of work assignments, equitable distributions of the prime
assignments, and more standardized, less subjective decision-making processes. Using this
ABA study as a model, another recent study®? asked law firms whether they were in fact
engaging these bias-interrupting practices, and the data show that firms reported that they
were still most likely to be engaging in displaying and announcing their commitment to
diversity and inclusion while being much less likely to be changing the structures of their
decision-making processes in ways that interrupt bias. Clearly, more work, then, needs to
be done to move beyond commitments to diversity and inclusion that are not followed up
with effective action to support those commitments.

The need to address these decision-making processes is highlighted by previous
research that has shown that high levels of subjectivity in promotion standards, selection
for assignments, compensation decisions, and performance appraisals are often colored
by stereotypes and serve as institutional and structural barriers to the advancement of
women of color®® and other underrepresented attorneys. And women of color are acutely
aware of the consequences of these decisions, reporting in multiple past studies that they
are less satisfied with their outcomes and their access, or lack thereof, to opportunities and
resources necessary for advancement, including, for example, how client-service assign-
ments are distributed and the access they have to working with high-profile clients.*
Further, no more than 21 percent of surveyed attorneys of all races and genders believed
that supervising attorneys are held accountable for developing and advancing women
and diverse attorneys, and no more than 19 percent believed that supervising attorneys
received any training on how to manage a diverse workforce.®® These perceptions are
supported by recent findings from the National Association of Women Lawyers (NAWL)
that firms are less likely to engage in bias-reduction efforts that require managing the
discretion of decision-makers or otherwise checking the decision-making processes of
these actors.®® Taken together, these results highlight the need for serious consideration
of who is making decisions, how they’re making decisions, and whether these decisions
adequately consider the potential for biases.

21



Improve Access to Effective, Engaged
Mentors and Sponsors

“Though not called mentoring, men were mentored, over lunch, at the
bar over drinks, at the coffee truck. I could hear them getting advice,
see them being set on the right path.”

—52-YEAR-OLD BLACK/MULTIRACIAL WOMAN

A consistent finding from the present study and past research is that women of color expe-
rience difficulty in getting access to mentors or sponsors who serve them in ways they see
white men in particular being served by these relationships. Interestingly, women of color
often report being more likely to have mentors than others,®” which is likely the result of
the legal profession recognizing on some level that diverse attorneys, including women of
color, may benefit from formal mentoring programs that ensure that they will have access
to mentors rather than relying on informal processes to produce these relationships. But
women of color report that even though they are more likely to have these mentors, their
mentors are less effective and less likely to have influence at the firm, which are precisely
the characteristics that often separate a mentor from a sponsor that actively advocates
for the person in ways that may help them advance.®® In other words, women of color are
especially likely to report that they lack access to mentors or sponsors who are well-con-
nected and have power and influence to both clue them into important dynamics of the
workplace and effectively advocate for them.

Beyond formal mentors, lawyers of color have also reported that they are less sat-
isfied with their access to and support from more informal networks and relationships,
including access to information about what is going on at the firm and opportunities to
interact in more informal and/or social ways with partners and supervising attorneys.®
Women of color have also reported being left out of relationship-building at the firm,
reporting that they have the least access to senior attorneys and colleagues compared to
white women and men.”® These conditions create barriers to advancement because of the
importance of relationships in building business and the importance of being assessed
positively and supported by superiors as one advances in their careers.

These experiences with mentors and relationship-building highlight the impor-
tance of considering the structures for creating, facilitating, and maintaining formal and
informal relationships for attorneys throughout their career, particularly populations like
women of color who experience more difficulty forging engaged relationships that lead to
effective mentorship and sponsorship and feelings of belonging in the community. Taken
with previous research showing that formal mentor programs for diverse attorneys may
mean that these attorneys are more likely to report having a mentor, it is important for
the legal profession to go beyond the formal relationships as assigned on paper through
formal programs to considering how to better set expectations for the mentors about their
engagement and how to better foster the substantive, engaged relationships that produce
effective mentorship experiences and outcomes.
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Go Beyond Recruitment

At this point, most employers, including legal employers, seem to understand diversity
as it comes to recruitment and representation, but they continue to fail to understand
the necessity of a focus on inclusion and retention. In other words, they understand and
possibly value representational diversity, but they lack sufficient understanding of how to
retain the diverse populations they are recruiting.

The population that many legal employers, particularly law firms, recruit heavily
from for new hires are recent law school graduates, and over the years the representation
of women has reached 50 percent and the numbers of racial/ethnic minorities has also
increased significantly. While the legal profession, including law firms for which we have
the best numbers, have gotten better about creating entry-level cohorts that reflect this
increasing diversity, the profession has not gotten better at retaining this diversity as these
lawyers advance through their careers. It remains true that women and attorneys of color
leave the legal profession in large numbers, and it also remains true that there is still more
that needs to be understood by the legal profession about what they are doing (or not
doing) that facilitates or fails to prevent attrition of the very populations of attorneys they
now spend so much time, energy, and money recruiting at the entry level.

All of this is to say that the legal profession has hit the point where it should be
recognizing that diversity at the recruitment stage is necessary but not sufficient to create
long-lasting diversity in the profession. Further, the legal profession needs to look beyond
diversity toward inclusion to fully address the continuing lack of diversity in the profes-
sion, particularly beyond the first few years of one’s legal career. Our study and past stud-
ies have highlighted that while representation matters to women of color, that is seeing
others like them, having access to mentors or role models who look like them, what they
want is not just a handful of faces that look like theirs but workplace and professional
cultures that value and incorporate them. In other words, they want inclusion, and they
often find themselves choosing to sacrifice themselves to a noninclusive culture in order to
meet other personal and professional goals, but this is a choice that their white colleagues,
particularly their white male colleagues, often don’t have to make.
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Incorporate an Intersectional Approach to
Addressing Diversity and Gender

“I think that white women do want to align with women of color
on gender. I also think that a lot of white women are blind to their
whiteness. But if they’re not blind to their whiteness and they
understand that aspect of their identity, they can be really powerful
allies. So, that’s always to me the challenge and the conversation
to be bad. I also agree that black women and Latinas and Asians,
we’ve all had different histories in this country. We face
different barriers in this country.”

—ASIAN WOMAN

The women in our sample regularly discussed the ways that gender and diversity initiatives
in professional spaces often miss the complexities of their full identities by focusing on
only one aspect at a time, often only gender or only race and ethnicity. Like our partici-
pants here, in This Talk Isn’t Cheap, a forthcoming report from the ABA,”! the women of
color lament the ways they’re often told by women’s initiatives and similar efforts that gen-
der comes first and/or that race and ethnicity is a distraction from getting work done on
gender. And our participants experience this as a denial or ignorance of the ways that their
experiences as women of color differ from those of white women in ways that have signifi-
cant effects on their lived experience in the profession, as well as their ability to persist and
achieve over the long term. Further, our mixed-race group of participants acknowledged
that it is also important to move beyond a simple white and woman of color distinction, to
acknowledge that even among women of color, there are often important and meaningful
differences in their experiences that should be acknowledged and addressed.

To put numbers to the influence of intersectionality, when looking at pay inequal-
ity, it is easy to see how a singular focus on gender misses the nuances of gender by race
intersections that tell a more complicated story about the state of women’s pay compared
to men’s pay. In the general statistics that float around these discussions, women make
about 80 percent of what men make, but when broken down by race and gender, the
story becomes more complicated. Asian women make 85 percent of what men make,
white women 77 percent, black women 61 percent, Native American women 58 percent,
and Hispanic/Latina women 53 percent. Of course the reasons for these differences in
the general numbers are due to multiple factors, but those factors are often gendered and
raced. In other words, they’re intersectional.

Further, to highlight the blindness to intersectionality, in research on perceptions
of pay inequality, White women are often less likely than women of color to perceive the
gaps that exist between women of different racial backgrounds.”” They see the gender
gap clearly, that is the gap between men and women, but they’re less likely to realize that
women of color are paid less than they are’ or otherwise experience the workplace or the
profession differently due to the combination of gender and race. Further, white women
have been shown to be less supportive of policies that focus on diversity rather than gen-
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der when asked about policies that would support women. For example, only 52 percent
of white women believed in making supporting or advocating diversity a criterion for
compensation decisions for executives, but 67 percent supported legislation that ensures
equal pay based on gender.” In other words, they were more likely to support policies that
focused on gender specifically compared to ones that focused on diversity more broadly.

This continued blindness to or ignorance of the ways that gender and race (as well
as other social identities) can interact to create distinct experiences will only lead the legal
profession to fall further behind in their diversity and gender efforts, as the world at large
takes more notice of these effects. In addition, the future of diversity work that increas-
ingly focuses on more than mere representation and more on retention and inclusion will
require intersectionality to be taken into account.

Create a More Inclusive Culture in the
Legal Profession

“Because [law] leaders are dominated by white males, they don’t
know what to do with women of color. The good ones want to be
inclusive but have no idea what that means, and most are not willing
to open up to get to know us or to include us in their worlds. It
makes them feel good to have some of us there but not too many
so they can still keep their distance.”

—MID-40S BLACK WOMAN

We close with a call for the legal profession to move to the next step of its diversity efforts
toward inclusion, and true inclusion will require changes to the legal professional culture
and the structure of decision-making in these spaces. And the importance of addressing
culture cannot be understated, as no amount of fixing only policies, practices, and pro-
cedures can lead to the depth of change needed to achieve diversity and inclusion goals.
Without cultural change, diversity efforts will stall in the very places they have already
stalled in the legal profession. Any organization can have all the “right” policies in place,
but that organization must begin to ask how those policies work on the ground and
whether the workplace culture actually supports the use of these policies, practices, and
procedures. Further, do policies, practices, and procedures take the role of workplace
culture into account when they are written and implemented? In other words, culture
interacts with structure, and both are needed for the deep, lasting change needed to create
an inclusive legal profession.

As has been true on other points, our participants—experienced women of color
lawyers—are quite aware of the consequences of ignoring culture and inclusion. Previous
research has also shown that women of color are more likely to report that current law
firm diversity efforts place too little emphasis on the quality of the work environment or
workplace culture (34 percent of women of color versus about 16 percent of white men
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and women).”> And our participants mentioned again and again the myriad ways that the
culture of the legal profession interfered with their abilities to succeed, to feel valued, and
sometimes to persist in the legal profession. In other words, when identifying the root
of the problem, our participants and others before them have consistently pointed to the
culture of the legal profession as the biggest challenge to overcome. It is a culture that has
continued to leave women of color out. It’s well past time to let them in.
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